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Maintaining Privilege

Investigation Conducted at
Lawyer’s Direction
Traditionally, considered protected by the
attorney-client privilege and/or the work
product doctrine.
Klamath County Sch. Dist. v. Teamey, 207 Or App 250, 262 (2006).

Investigation Conducted at
Lawyer’s Direction
•Reports made by a private investigator at the
direction of counsel in order to advise the client on
ways to resolve problems uncovered by the
investigation constituted confidential communications
within the meaning of OEC 503 and exempt from
disclosure under public records law.
• Klamath County Sch. Dist. v. Teamey, 207 Or App 250,
262 (2006).

Courts have been ordering
disclosure of reports in recent
cases.

Example #1
“[A]n internal investigation and employment decision
cannot be turned into attorney work product merely by
the ‘generalized fear’ that termination of an employee
could lead to litigation,” and “[i]f that were the case,
every single employment decision made…with input
from an attorney would be shielded.”
September 14, 2016 Order, Case No. 1:15-cv-01371-CL aff’d Wenzel v. Klamath County Fire
Dist., U.S. Dist. Ct. Case No. 15-cv-01371-CL (D Or March 14, 2017).

Example #2
A Multnomah County Circuit Court judge rejected an
employer’s assertion that an investigation into an
employee’s harassment complaint was protected by the
attorney-client privilege and/or the work-product
doctrine despite being conducted at the direction of
counsel and used to advise the Board on personnel
decisions and litigation exposure.

Example #2
That order required production of all investigatory
materials, the deposition of the investigator, but
protected the verbal communications between the
investigator and the attorney.
May 3, 2017 Order Compelling Production of Documents, Case No.
16CV08064.

Moving Forward
• If employer has an independent obligation to conduct
an investigation, analyze:
• Whether litigation is expected to result and
• How the investigation should be conducted in order to best
protect the client.

• Are two investigations necessary?
• One internal investigation subject to disclosure
• One privileged investigation to prepare for litigation

Moving Forward
• The work product-doctrine protects documents
prepared in anticipation of litigation. When can an
employer reasonably anticipate litigation in order to
conduct a privileged investigation?
• When the investigation occurs prior to receiving a demand
letter or tort claim notice, it is a question of fact.
• Per Wenzel v. Klamath County Fire Dist., the earliest the
employer could have anticipated litigation was after the
employee was notified of the intent to terminate

Meyer v. Oregon lottery
292 Or App 687 (2018)

The
Facts:

• Two managers at the
Oregon State Lottery
entered into an extramarital
romantic relationship.
• The Lottery received
anonymous complaints
from employees about how
the managers’ relationship
affected their work.

The
Facts:

• An OR DOJ attorney hired an
outside investigator (who
was also an attorney) to
perform the investigation.
• The two managers were
place on administrative leave
while the investigation was
being conducted.

The
Facts:

• One of the managers filed a complaint
with HR alleging the Director of the
Lottery made sexual advances which
she refused. She claimed the
investigation was retaliation for her
resistance to those advances.
• A concurrent investigation into her
sexual harassment claim was
conducted.
• The same investigator was used for both
investigations and both continued to be
overseen by a DOJ attorney.

• Both managers were issued discipline and
allowed to return to work under increased
supervision.

The
Facts:

• Both managers were given partially redacted
copies of the investigative reports related to
their alleged misconduct.
• The managers and their attorneys retained
these reports and agreed not to publish them,
but to use in a “name-clearing hearing.” The
managers initially, pursued this, but withdrew
their request upon learning this hearing would
be public.

The
Facts:

• The managers are advised by DOJ
that their continued retention of the
documents will extinguish the
exemption from public disclosure
through a public records request.
• The Lottery later received a public
records request and released the
investigative report regarding the
harassment claim against the
Director of the Lottery.

• The managers filed suit against the
Lottery.

The
Facts:

• Plaintiffs filed a motion to compel
disclosure of the investigator’s retention
letter, the investigator’s report on the
harassment claim, as well as the notes
and documents the investigator collected
during her investigation.
• Defendants refused to provide based
upon the work product doctrine.
• ORCP 36(B)(3)

Plaintiff’s Key Claims
• The investigation into the managers’ personal lives
violated their right to intimate association, since it did not
disrupt the workplace or affect job performance.
• The disciplinary letters and the release of the harassment
investigative report to the media was a retaliatory act.
• The denial of the motion to compel the release of the
investigative reports was an error because the Lottery
previously released portions of the reports and therefore,
subject-matter waiver of the documents applied.

Court of Appeals Ruling
• The OR Court of Appeals reversed and remanded on two
claims:
• 42 U.S.C. § 1983 claim related to the managers’ First
Amendment right to Freedom of Association.
• Select retaliation claims related to the disciplinary
letters and the release of the report to the media.
• The court also held Oregon Lottery’s disclosure of the
investigative report did not waive “work-product”
protections for all documents on a similar subject.

Freedom of Association
42 U.S.C. § 1983
• The Ninth Circuit had previously ruled that a government employer “can
violate its employees’ rights to privacy and intimate association either by
impermissibly investigating their private sexual conduct or by taking
adverse employment action on the basis of such private conduct.” Perez v.
City of Roseville, 882 F3d 843, 857 (9th Cir. 2018).
• Although not bound by this decision, the Oregon Court of Appeals found
the reasoning persuasive and adopted the holding, resulting in the
reversal of the summary judgment decision, finding that pleadings
sufficiently alleged the relationship did not disrupt the workplace.

Release of the Investigative Report to Media
• The court reported that “ORS 192.501(12) provides that ‘personnel discipline
actions[s], materials or documents supporting th[ose] action[s],’ which might
include Goldsmith’s report, are exempt from disclosure under Oregon’s public
records laws unless ‘the public interest requires disclosure in the particular
instance.”
• The court found that a reasonable juror could conclude that the reason that the
document was released was pretextual, given the timing. This served as grounds
for remanding on this aspect of the retaliation claim.

Work-product
vs.
Attorney-client privilege
• The analysis of work-product waiver is distinct from the waiver of
attorney-client privileged communications.
• The court determined that the investigative report was “work-product”
given that it was developed by an outside attorney for DOJ “in
anticipation of litigation” under an Expert Witness Contract.

Opinion-Based
vs.
Fact-Based Work Product
• Opinion-based work-product is never discoverable
• Fact-based work-product may be discoverable if the
opposing party would face an undue burden in
discovering the substantial equivalent of the materials by
other means.

“‘[T]he mental impressions,
conclusions, opinions or legal
theories or an attorney or other
representative of a party’ is never
discoverable.”

Work-product Waiver
• Disclosure of some documents does not
necessarily destroy work production
protection for other documents on the same
subject.
• The court held, “[w]ork product waiver is
generally treated on a per document basis
and not based on subject-matter waiver.”

Moving Forward
• Adverse employment actions based on off-duty
relationships between employees must be
connected to on-the-job performance issues to
avoid a Freedom of Association Claim.
• Waiver of work-product is analyzed document by
document; attorney-client is based on subject
matter waiver.
• Factual work product may be discoverable if
the party seeking discovery can make a
showing that they will face an undue burden in
uncovering the same content.

Importance of investigator retention letter:
Dear <<INVESTIGATOR>>:

Moving Forward

This letter will confirm that, on behalf of the Sample School District, I have retained you
to investigate _____________ in order for me to render legal advice to the Board of
Directors. This matter is being investigated in anticipation of litigation.
I understand that you will be contacting <<CONTACT>> for the purpose of obtaining
background documentation regarding the current matter and lists of potential
witnesses. I would appreciate the opportunity to discuss your thoughts on this case via
telephone as soon as you have had an opportunity to review the relevant records and
complete necessary interviews.
Please do not prepare a written report regarding your investigation or findings. Should
a report be necessary, I will request one in writing in the future.

Moving Forward

PUBLIC RECORD ISSUES

Potential (Conditional) Exemptions

• ORS 192.345(1)(Records pertaining to litigation)
• ORS 192.345(12) (A personnel discipline action, or
materials or documents supporting that action)

Potential Exemptions
• ORS 192.355(1) (internal advisory
communications)
• ORS 192.355(2) (information of personal nature)
• ORS 192.355(4) (information submitted in
confidence)
• ORS 192.355(8)-(9) (disclosure prohibited by law)
• FERPA/Attorney-Client Privilege

Application of ORS 192.355(9)
Exemption for attorney-client privilege does not apply
when:
• The factual information is not prohibited from disclosure under any applicable state or
federal law, regulation or court order and is not otherwise exempt from disclosure under
ORS 192.410 to 192.505;
• The factual information was compiled by or at the direction of an attorney as part of an
investigation on behalf of the public body in response to information of possible
wrongdoing by the public body;
• The factual information was not compiled in preparation for litigation, arbitration or an
administrative proceeding that was reasonably likely to be initiated or that has been
initiated by or against the public body; and
• The holder of the privilege under ORS 40.225 has made or authorized a public
statement characterizing or partially disclosing the factual information compiled by or at
the attorney’s direction.

Application of ORS 192.355(9)
ORS 192.423 Condensation of public record
subject to disclosure
(1) When a public record is subject to disclosure under
ORS 192.502 (9)(b), in lieu of making the public record
available for inspection by providing a copy of the record,
the public body may prepare and release a condensation
from the record of the significant facts that are not
otherwise exempt from disclosure under ORS 192.410 to
192.505. The release of the condensation does not waive
any privilege under ORS 40.225 to 40.295.

Public Records DISCLOSURE Order–
Douglas County (2018)
• Petitioner sought the “Full Report” that was created by an
investigator retained by a law firm in response to the District’s
request.
• This report included: the investigation report about the volleyball team,
communications between the investigator and the volleyball team members,
coaches, volunteers, and parents, all the documents and photos the
investigator gathered or used in the course of investigation.

• The District requested the law firm conduct an investigation of an
internal complaint investigation and to review “the policies,
procedures and process of the investigation and to make
recommendations for improvements.”

Investigation
Materials

• The Full Report was never
provided to the District. The law
firm retained the Full Report and
only provided a summary report
to the District.
• This summary report was later
made public.

Was the District the record custodian as
required for public disclosure?
• The District argued that the law firm was the record custodian
because they never received the Full Report.
• The DA found the District was the records custodian because
the investigation was initiated under the District’s bullying policy,
which is required by ORS 339.356.
• The DA concluded that this statutory obligation required the
creation of public records that included:
• Harassment, intimidation, or bullying reports;
• Investigations of harassment, intimidation, or bullying
reports; or
• Any review of a report or investigations of harassment,
intimidation, or bullying.

MANDATE TO CREATE = CUSTODIAN
OF RECORD
“The [School District] was mandated by ORS
339.356 to create and control the abovediscussed records, and as such, are the
custodians of those regardless of the location
of the records, whether the records exist in
any form in any [School District] file, or
whether the [Law Firm] has provided the full
records to the [School District].”

• The District made the
following claims for
exemption from disclosure:

Exemptions
Claimed

• Attorney-Client Privilege
• Confidentiality of information
submitted to a public body
under ORS 192.355(4)
• FERPA

Attorney-client privilege
• The D.A. determined that the document was NOT
exempt as attorney-client privileged
• The district was requesting the investigation pursuant to
their statutory obligation, not to advise on legal liability.
• Additionally, the public disclosure of the summary report
weakened an argument that was conducted for legal
advice, as legal advice is normally kept confidential.
• “The delegation of this statutory duty [arising under ORS
339.356(2)(h)] to a third party would not transform the
public records into privileged materials.”

Information Submitted in
Confidence
• Some information contained in the Full Report was information
submitted in confidence to a public body under ORS 192.355(4).
• This exemption applies when:
• The information should reasonably be considered confidential;
• The public body has obliged itself in good faith not to disclose
the information; and
• When public interest would suffer by the disclosure.
• This concern is largely with the chilling effect this disclosure
would have in future communications.
• Direct statements made by all parties were redacted from the
document.

FERPA
• Because the District sought “review of the
policies, procedures and process of the
investigation and to make recommendations
for improvements” it was not studentspecific.
• The primary focus was on the investigation
as a whole, not students.

Moving Forward
• Investigations required by statute create public records for
the entity required to create them, regardless of who has
possession of the documents.
• For attorney-client privilege to apply, the investigation
must be conducted in order to render legal advice about
potential liability.
• The FERPA exemption may be found to only protect
specific, identifiable information about a student.

PECBA Obligation to
Provide Information

Obligation to Provide Information
• The obligation to provide information to
the union is a part of the statutory duty
to bargain in good faith.
– OSEA v. Colton SD, 6 PECBR 5027
(1982).

• Baseline presumption: “Premise of full
disclosure.”
– AOCE v. DOC, 18 PECBR 64 (1999).

Analytical Framework for Duty to
Provide Information
• Relevance?
– “Some probable or potential relevance to a
grievance or other contractual matter”?
• WA Cty SD v. Beaverton Ed. Assn., 5 PECBR 4398
(1981)

• Four factors- Colton Test.
1.
2.
3.
4.

Reason given for request;
Ease or difficulty of production;
Kind of information requested; and
History of labor relations.

Application of Public Records Law
• PECBA disclosure requirements take
precedence over an exemption from
Oregon’s Public Records Law.
– OR State Police Officers’ Assn v. State of
OR, 11 PECBR 718 (1989)

Confidentiality
• Claims of confidentiality are analyzed
with balancing test.
– Organization’s need for information vs.
any legitimate and substantial
confidentiality interests of employer.

• Party asserting confidentiality has
burden of proof.

Confidentiality
• Party refusing to supply information on
confidentiality grounds has a duty to
seek an accommodation.
– MUST bargain toward an accommodation
which addresses the union’s information
needs and the employer’s justified
interests

• Bottom line: blanket refusals to
provide information will not be upheld.

Relevant ERB Decisions
• Internal investigation reports, not
resulting in discipline, must still be
produced to union.
• Argument that report contains
sensitive information and investigator’s
thoughts was not persuasive.
– Lincoln City Police E’ees’ Assn. v. City of Lincoln
City, 18 PECBR 203 (1999).

Relevant ERB Decisions
• FERPA (federal student record
privacy law) does not prevent
disclosure of student info.
– East County Bargaining Council, Case No. UP-43-07,

23 PECBR 333 (2009).
– SEIU v. UO, 26 PECBR 724 (2016) (Aff’d April 2018)

Relevant ERB Decisions
• Attorney work-product doctrine did not apply
to harassment investigation because
purpose of investigation was to evaluate
complaint and recommend appropriate
action.
• Attorney-client privilege did not apply to
report when investigator consulted with City
attorney during course of investigation.
– Only notes from these conversations (not
entire report) would be privileged.
• Beaverton Police Assn. v. City of Beaverton,
20 PECBR 924 (2005)

Relevant ERB Decisions
• When there were no stipulated
facts/evidence indicating investigation was
made for purpose of facilitating the rendition
of legal services or facts were gathered in
anticipation of litigation, cannot use
attorney-client privilege to excuse from
production of documents.
• “Merely acting as a scrivener for a client is
insufficient.”
• Ashland Police Assn. v. City of Ashland, 21
PECBR 512 (2006).
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